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COMITY OF STATE COURTS WITH REFER- 
ENCE TO THE FEDERAL EMPLOYER'S 
LIABILITY ACT. 





Taking it, that the federal government 
is as distinctively a foreign country to a 
state, as is one of our states to another, so 
far as the enforcement of penal statutes is 
concerned, is this true, so far as comity of 
courts is concerned? ‘That the federal 
government admits itself to be a govern- 
ment foreign to a state as to the penal 
laws of the latter and feels itself bound to 
deny jurisdiction of its courts for their en- 
forcement and many state courts have so 
decided with reference to penal laws of the 
federal government seeking enforcement 
in state courts we instanced authority in 
69 Cent. L. J. 235. 

Such decision as we have regarding the 
limits of the comity, which will be extended 
by the courts of one of our states to rights 
of action based on the laws of another is 
harmonious only in a very general way, 
that is to say, the law of the other state 
must not be repugnant to the public policy 
of the forum. But because of elasticity of 
the words public policy, there exists an in- 
definiteness out of which no rule acceptable 
to the different states seems possible of 
formulation. 

Thus we find :t has been held in Massa- 
chusetts, in effect, that where the action is 
not penal, comity will enforce the law of 
another state, if it violates neither the pub- 
lic policy of the forum, nor abstract jus- 
tice, nor pure morals, nor is calculated to 
injure the forum or its citizens, provided, 
nevertheless, that the forms of procedure 
and the law of trials in the forum can do 
substantial justice between the parties. 
Higgins v. Railroad, 155 Mass. 176, 29 N. 
E. 534. ‘This rule is exceedingly general 
in every clause and seems really to contain 
little of definiteness, except in what it says 
as to penal actions, which are absolutely 
denied any enforcement whatever. 





| 


Some states hold, as to suits for death, 
that the forum must have a similar stat- 
ute or the enforcement of the foreign law 
will violate public policy. In O’Reilly v. 
Railroad, 16 R. I. 395.6 L. R. A. 719, simi- 
larity was held to be a necessary condition 
for the extension of comity, and this rule 
seems recognized in other states, where 
is discussed the degree of similarity or 
dissimilarity which may lead the courts of 
a forum to entertain or not an action based 
on foreign law. See Leonard v. Naviga- 
tion Co., 84 N. Y. 48, 38 Am. Rep. 481; 
Burns v. Railroad Co., 113 Ind. 169; Tex- 
as & P. R. Co. v. Richards, 68 Tex. 375. 

In Tennessee it was held not to be a fa- 
tal variance, that the statute of the other 
state assessed damages upon the degree of 
negligence proven in the case, while that 
of the forum was upon the actual loss sus- 
tained. Whitlaw v. Railroad, 114 Tenn. 
344, 68 L. R. A. 503. .In Kansas, how- 
ever, it was held that Missouri statute, 
which gave a fixed sum, should be denied - 
enforcement, both because it was penal in 
its nature and fatally dissimilar to that of 
the forum, which provided for compensa- 
tion for actual loss. Mattheson v. Rail- 
road, 61 Kan. 667, 60 Pac. 747. In Mis- 
souri, contravention of public policy deny- 
ing enforcement of the statute of another 
state, was held to exist, where suit was 
brought by a personal representative in- 
stead of the beneficiary, its statute, in oth- 
er respects similar, declaring that no execu- 
tor or administrator could bring an action 
for injuries to the person of his testator or 
intestate. Vawter v. Railroad Co., 84 Mo. 
679. If the same ruling is applied to fed- 
eral legislation, this would exclude suits 
brought under Employer’s Liability Act, as 
that provides only, for suits, in case of 
death, by the personal representative. 
Where there were dissimilarities between 
Maryland and West Virginia statutes in 
regard to amounts recoverable, periods 
within which to sue, and in beneficiaries, 
these were held to defeat Maryland juris- 
diction. Ash v. Railroad, 72 Md. 144. | 

The federal supreme court appears to 
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hold, that mere dissimilarities, such as we 
have instanced, should be disregarded, and 
the broad view is upheld that “to justify 
a court (of one state) in refusing to en- 
force a right of action, which accrued un- 
der the law of another state, because 
against the policy of the laws (of the lat- 
ter), it must appear that it is against good 
morals or natural justice, or that, for some 
other such reason, the enforcement of it 
would be prejudicial to the general inter- 
ests of the citizens” of the forum. North- 
ern P. R. Co. v. Babcock, 154 U. S. 190. 

We think it may be conceded, that each 
state jurisdiction may determine conclu- 
sively for itself, unconstrained by federal 
decision, its own course in this matter. See 
69 Cent. L. J. 219. And we cannot do bet- 
ter than summarize from the opinion of 
Judge Baldwin of Connecticut Supreme 
Court of Errors to show wherein repug- 
nancy to state policy may arise, in more or 
less varying degree, out of the enforcement 
-in state courts of the Federal Employer’s 
Liability Act. 

He says it opposes Connecticut doctrine 
in the following particulars: It changes 
the fellow servant doctrine which Connec- 
ticut regards as a rule of justice. It gives 
the recovery to different beneficiaries. It 
doubles the period within which suit must 
be brought. It abolishes contributory neg- 
ligence, except by way of diminishing 
damages. It does away with notice as a 
condition of recovery, and it permits re- 
ceivers to be sued without permission 
granted therefor by the court, thus setting 
“up a new rule of practice for the state 
and attacking the dignity of its judicial 
department.” Hoxie v. Railroad, 73 Atl. 
754 

Some of these inconsistencies would not 
exist in other states, and, instead, there may 
be others. 

Nevertheless, there would seem to be 
something of constraint upon state courts 
to entertain jurisdiction of suits under this 
federal act (provided the legislation, being 
only regulatory, is not in its very nature 
purely penal), which would not be the 





case were it the statute of a state seeking 
enforcement elsewhere. It has the ad- 
vantage of the latter in being as much.a 
law for the residents of a state as is its 
own law, and the presumption in_ state 
courts is, that it is as much for their benefit 
as is its own law. ‘Therefore, it has a 
public policy to be acknowledged, and this 
acknowledgment practically cuts up by the 
roots all objections, which are urged where 
a state law is behind an action brought in 
a foreign jurisdiction. What Judge Bald- 
win says about its making the courts of a 
sovereign power enforce what it deems in- 
justice is not correct, for that sovereign 
power has never said, and never will be 
called on to say, that what is justice to 
an intrastate carrier, for example, is also, 
necessarily, justice to an interstate car- 
rier. The statute is the measure of jus- 
tice in each case. 


His further argument, however, about 
confusing the administration of state courts 
appears better rested on reason, if the 
facts support it. Thus he says enforce- 
ment of this statute “would open a door to 
serious miscarriages of justice, through 
confusing our juries, if one rule of proced- 
ure were to be prescribed in one class of 
suits against an employer, and another dia- 
metrically opposed to it, in another class of 
them. The same jurors might be instruct- 
ed in one case, that negligence on the part 
of the plaintiff constituted no defense, but 
might be considered in mitigation of dam- 
ages, and in the next that he could not re- 
cover at all, unless he proved affirmatively 
that he met his injury, when, himself in the 
exercise of due care.” Then he goes on 
to show how in other ways juries might be 
confused as to their duties. ‘ 


We do not believe there is much in this 
as a practical obstacle, as the distinction 
between cases of a federal character. and 
those not, could be impressed on juries by 
competent judges. The fact, that a remedy 
exists under federal law to the citizen of 
the state, where he brings his suit in his 
own state court, ought to weigh with a 


‘state court very heavily before it would 
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turn him from its door. One of the great 
differences between a state court and a 
federal court is, that the former is open to 
each resident in its borders for his little 
legal grievances, as well as his great ones. 
This characteristic, so essential in our idea 
of equal rights and opportunities, should 
have every encouragement in a state’s court 
of justice. Its courts should turn no le- 
gal cause of action away when injury is 
sued for at the home of the plaintiff, or 
where it is suffered. 








NOTES OF IMPORTANT DECISIONS. 

OFFICERS—RIGHT TO CHARGE FEES 
FOR SERVICE FOR WHICH THE STATUTE 
MAKES NO PROVISION.—The case, In re 
Reardon, 89 N. E. 169, decided by Illinois Su- 
preme Court, has a sort of Celtic flavor about 
it in happy harmony with its title. At the 
threshold of his becoming a practitioner Neal 
D. Reardon appears “pro se,” resisting what 
he deems an exaction as unjust, to him, as to 
John Hampden was the shilling tax levied by 


Charles Stuart or that later tax which brought ' 


about a “tea party” in the harbor of Boston. 
For fifty years, the opinion of the court tells 
us, clerks of courts have been giving to suc- 
cessful candidates for admission to the Illinois 
bar nicely engrossed “licenses on parchment,” 
that were “attractive and presentable,” for the 
modest charge of five dollars. But Mr. Reardon 
told the clerk he merely wanted him to enter 
his name upon the roll of attorneys and cer- 
tify to this fact and for this he would pay 
him the sum of one dollar. That the five 
dollar custom was well on the way to where 
“the memory of no man runneth to the con- 
trary” did not deter this neophyte of the law. 
He knew, or thought he knew, that one of the 
essentials of a good custom is that it must 
be, in conformity, and not contrary, to law 
The court’s decision tided the Reardon con- 
tention to victory, and at the threshold of his 
new career his name is associated with a 
precedent in the judicial annals of his state. 
We admire this young man’s spirit in address- 
ing himself to the correction of an official 
abuse, though its beginning may not have been 
without some measure of excuse. The prin- 
ciple this young lawyer has succeeded in in- 
suring respect for, is a very salutary principle 
viz.: an officer takes his office cum onere and 
he must perform the duties of that office and 





collect only such fees or compensation, as the 
statute prescribes and no other. The pre- 
sumption is that he is to get no compensation 
unless it is specified. The court put the 
matter thus: “The clerk would have no more 
right to charge for this service than for a 
letter written or any other act in the course 
of his duty. The service is performed by the 
clerk as clerk of the court and his compen- 
sation must be found in the statute.” It is 
easy for all of us to argue that the law is as 
we wish it to be and this case very fitly il- 
lustrates this thought. This custom was in- 
trenched behind years of practice and the 
following of it came, no doubt, to be, as the 
court thought, in entire good faith. That it 
has been dislodged, after all these years, is a 
credit to the Illinois court and a victory of 
which this young lawyer justly may be proud. 





CORPORATIONS — DUMMY CORPORA- 
TION ORGANIZED TO DEFEAT ESCHEAT. 
—The Kentucky constitution contains a pro- 
vision that no corporation shall hold or own 
real estate not necessary to its legitimate 
business for more than five years under pen- 
alty of escheat. The case of Commonwealth 
v. Louisville Property Co. and Louisville & N. 
R. Co., 121 S. W. 399, shows an attempt to es- 
cheat lands, the title to which was in the for- 
mer company and the real ownership alleged 
to be in the railroad. The charter provisions 
of the former company were very broad with 
the view of preventing, it is presumed, an at- 
taching of the constitutional prohibition. But 
even these terms were said not to be effectual, 
and it was also said, that if it were but a 
holding company—a,dummy corporation, that 
it would be immaterial what the charter said 
as the question of escheat or no escheat would 
be governed by considerations affecting the 
railroad company, the real owner of the prop- 
erty. “What is prohibited cannot be done 
by indirection, any more than it could have 
been by direct violation of the constitution.” 

This case might be thought illustrative of 
the superior efficacy of state legislation to 
that by federal legislation, as shown by the 
Northern Securities Case. A subterfuge like 
a holding company might work under the An- 
ti-Trust law, but it could not against state 
policy forbidding the tying up of lands by 
corporations, so as to make it “possible for a 
corporation to own all the land in the course 
of time and to hold it always.” This was 
said to be “the very thing the constitution was 
aiming to prevent.” That provision of the 
constitution was claimed to be in reference to 
the future when it spoke of a corporation hold- 
ing sueh land “as may be proper and neces- 
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sary,” but the court ruled “it is dealing with 
a situation five years next preceding the time 
it may be invoked.” It is easily seen that 
any other construction would take away all of 
the life out of the prohibition. Five years 
ahead for the beginning of the legitimate use 
of property, under charter provisions, would 
seem to be a liberal period, and were it not, 
because of unforseen contingencies it is to be 
presumed, that the state having the right to 
claim escheat would not act unjustly. It is 
the existence of the right to escheat, rather 
than the exercise of the right which the pub 
lic is interested in. 

The action was lost in the above case, be- 
cause of lack of necessary averments in the 
petition, but the principles laid down by the 
court show, that upon proper pleadings and 
‘proof the legal title of the dummy corpora- 
tion would have presented no obstacle thereto. 








ORIGIN AND BASIS OF THE RULE 
THAT IN DETERMINING RIPARI- 
AN RIGHTS THE UNITED STATES 
COURTS FOLLOW THE DECIS- 
IONS OF THE SUPREME COURT 
OF THE STATE IN WHICH THE 
CONTROVERSY ARISES. 





Two general and fundamental political 
ideas antagonistic to each other, are trace- 
able in the decisions of the courts relative 
to the rights of riparian owners. These 
decisions for the most part treat of rights 
in water or of rights in land, the value 
of which depends upon its connection with 
the water; they deal therefore partly with 
rights, which at all times, and in all places 
have been regarded as common property; 
hence this branch of the law affords a natur- 
al battleground for those who favor the 
communistic idea of property, and those who 
would still further individualize it... Be- 


(1) “It is we conceive vitally essential to 
the public peace, and to individual security, 
that there should be distinct and acknowledged 
owners for both the land and the water of the 
country. * * * It cannot be doubted that 
if the bed of rivers treated as navigable, are 
to be regarded as unappropriated territory, a 
door is opened for incalculable mischiefs.” 
Gavit v. Chambers, 3 Ohio, 496, Farnham Waters, 
245. “The doctrine of the dominion over and 


ownership by the crown of lands within the 
realm under the tide waters igs not founded 
upon the existence of the tide over the lands 





tween the communal idea of property, and 
the national idea of sovereignty on the one 
hand, and the individualistic idea of prop- 
erty and the idea of municipal or state sov- 
ereignty, on the other hand, there is a. 
natural affinity; not so pronounced, per- 
haps, but that on occasion they may be 
found linked in converse relationship, but 
still sufficiently obvious. 

But it is not the purpose of this article 
to illustrate this affinity of ideas. The rule 
which is the subject of discussion, is be- 
lieved to be of general interest to the pro- 
fession, for it differs greatly from the rule 
that where local decisions have become a 
rule of property, they will be followed in 
cases commenced in the federal courts. The 
rule in question is applied to cases appealed 
from the state courts, and to cases imvolv- 
ing not merely the construction of patents 
issued by the United States,? but to cases 
which to many lawyers will seem to involve 
fundamental property rights protected by 
the constitution of the United States.’ It 
seems to have been applied in a case where 
the principal question involved was the 
proper construction of an act of congress.‘ 
But without entering upon a detailed in- 
vestigation, let it suffice in this article to 
show that, 

The Rule in Question is Based on the 
Idea of State Sovereignty—The jealousy 
with: which the states guarded their so- 
called sovereign rights is familiar history. 
As colonies they had been independent of 
each other, Mutual citizenship was un- 
known until the confederation, and it was 
only because of the absolute necessity for 


but upon the fact that the waters are navi- 
gable. The public being interested in the use 
of such waters, the possession of private indi- 
viduals of the lands under them could not be 
permitted * * * except so far as consistent 
with public interest. The doctrine is founded 
upon the necessity of preserving to the public 
the use of navigable waters from private in- 
terruption and encroachment.” Mr. Justice Field 
in Illinois C. R. Co. v. Illinois, 146 U. S. 387. 
See also Farnham Waters, 247, 249. 

(2) Harding v. Jordan, 140 U. S. 371. 

(3) Wheeler v. Scranton, 179 U. S. 141, 45 
I. Ed. 126; Shively v. Bowlby, 152 U. S. 1, 38 L. 
Ed. 331, 

(4) Burlington Gas Light Co. v. Burlington, 
Cedar Rapids & Northern Ry. Co., 165 U. S. 371, 
41 L. Ed. 749. 
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concerted action in the war of independ- 
ence that they were induced to form. a 
compact having any resemblance to a na- 
tional government. Every encroachment 
upon the autonomy of the states was view- 
ed with suspicion; and this continued to be 
the case even after the woes resulting from 
the weakness of the central government un- 
der the articles of confederation had con- 
vinced statesmen of the necessity of giv- 
ing congress greater power and a broader 
field for legislation. In this condition of 
public sentiment it would have been strange 
indeed, if without any express cession by 
the states, the rivers or other waters within 
their borders, should by judicial construc- 
tion have been declared to be property of 
the United States. On the other hand, a 
liberal construction of the powers of the 
states over navigable waters and the land 
bordering thereon was to be expected. Thus 
in the case of Barney v. Keokuk,® Mr. Jus- 
tice Bradley, voicing the opinion of the 
United States Supreme Court, holding in 
affirmance of the judgment of the Supreme 
Court of Iowa, that “the public authorities 
have the right to build wharves and levees 
on the bank of the Mississippi river below 
high water mark without the 
consent ofthe riparian proprietor, and 
without making compensation to him,” and 
referring to the fact that many of the 
states had adopted a different rule, and one 
at variance with sound principles, said: “If 
they,” (the states) “choose to resign to the 
riparian proprietor rights which properly 
belong to them in their sovereign capacity, 
it is not for others to raise objections. . . . 
It properly belongs to the states by their 
inherent sovereignty, and the United States 


(5) In the case of the United States v. Be- 
van, decided in 1810, it was suggested that the 
third article of the Constitution of the United 
States extending the judicial power to “all 
cases of admiralty and maritime jurisdiction” 
might be construed as a cession of the waters 
on which those cases may arise, and on this 
point Marshall, Ch. J., remarked: “This is a 
question on which the court is incapable of 
feeling a doubt. The article which describes 
the judicial power of the United States igs not 
intended for the cession of territory. * * * 
It is in the 8th section of the (2nd) first ar- 
ticle we are to look for cessions of territory.” 
3 Wheat. 391, 4 L. Ed. 417. 


(6) 94 U. S. 324, 24 L. Hd. 228. 





has wisely abstained from extending (if it 
could extend) its surveys and grants be- . 
yond the limits of high water.”’ In Shive- 
ly v. Bowlby, Mr. Justice Gray, delivering 
the opinion of the court, said: “Each state 
has dealt with the lands under tide waters 
within its borders according to its own 
views of justice and policy, reserving its 
own control over such lands or granting 
rights therein, to individuals or corporations 
whether owners of the adjoining upland or 
not, as it considered for the best interests 
of the public.”* And in the recent case of 
United States v. Mission Rock Co.,® refer- 
ring to this language, it was said: “This 
right is an attribute of the sovereignty 
of the state, and it follows that in the ex- 
ercise of the right, as said by Mr. Justice 
Gray, the state may dispose of its tide lands 
free from any easement of the upland pro- 
prietor.” But, 

The Reason of the Rule, does not rest 
upon the notion merely of state sovereignty, 
or that there would be any infringement of 
the rights of the states involved in reversing 
the decisions of their courts when cases in- 
volving riparian rights are appealed to the 
federal supreme court. It has been regard- 
ed as a rule necessary for the protection of 
titles and property rights in land. For 
if relying upon the decisions of the state 
supreme court, riparian owners have erect- 
ed wharves or have made other valuable 
improvements below high water mark, the 
overturning of these decisions would cause 
something like consternation among the 
owners of wharves and docks.?° This rea- 

(7) This language was quoted with approval 
in Hardin v. Jordan, 140 U. S. 882, 35 L. Ba. 
433; Shively v. Bowlby, 152 U. 8. 49, 38 L. Ba 


349; Packer v. Bird, 137 U. S. 671, 34 L. Ba@ 
821. 


(8) 152 U. S. 1, 38 L. Ed. 1. 
(9) 189 U. S. 392, 47 L. Ed. 865. 


(10) St. Louis v. Rutz, 138 U. S. 226, 34 L. Bad 
941. In this case it was said: “The question 
whether the fee of the plaintiff as a riparian 
proprietor on the Mississippi River extends to 
the middle thread of the stream or only to the 
water’s edge, is a question in regard to a-rule 
of property, which is governed by the local law 
of Illinois. See also Barney v. Keokuk, 94 
U. S. 324, 24 L. Ed. 224; St. Louis v. Myers, 113 
U. S. 566, 28 L. Ed. 1131; Packer v. Bird, 187 U. 
S. 661, 34 L. Ed. 819; Hardin v. Jordan, 140 U. 
S. 371, 35 L. Ed. 428; Shively v. Bowlby, 152 U. 
8S. 1, 38 L. Ed. 348. 
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son for the rule is identical with the reason 
assigned for following the state decisions 
in construing its statutes relating to real 
estate.11 Nevertheless an examination of 
the rule, shows that, 

Its Historical Basis, is inseparably con- 
nected with the idea of state sovereignty. 
In England, prior to the American Revo- 
lution, tide waters and the shore below high 
water mark vested in the king;’* and it 
would seem that prior to the Revolution of 
1688, he had the legal authority or at least 
assumed to exercise the power to grant ter- 
ritory discovered by his gubjects, to whom- 
soever he desired, and to vest in his grantee 
not only title to the soil, but his preroga- 
tives, and the full powers of government. 
Thus by virtue of a grant from Charles II, 
the odious Duke of York, afterwards James 
Il, received conveyance of the territory ex- 
tending ‘‘along the Atlantic coast from the 
river St. Croix to the Delaware Bay and 
containing within it many navigable rivers, 
bays, and arms of the sea,’’** and over this 
territory, the letters patent purported to 
confer upon him, his “heirs, deputies, com- 
missioners and assigns,” the powers of gov- 
ernment, with a proviso that “the statutes, 
ordinances and proceedings established by 


(11) McKean v. Delancy, 9 U. 8. (5 Cranch) 
22. In this case Marshall, Ch. J., said: “But in 
construing the statutes of a state on which land 
titles depend, infinite mischief would ensue 
should this court observe a different rule from 
that which has been long established in the 
state.” See also St. John v. Chew, 12 Wheat. 
168, 6 L. Ed. 589; Green v. Neal, 6 Pet. 296; 
Webster. v. Cooper, 14 How. 504, 14 L Ed. 517; 
Carrol Co. v. U. S., 18 Wall. 82, 21 L. Ed. 770; 
McArthur v. Scott, 113 U. S. 391, 28 L. Ed. 1031. 


(12) “The title of the king to the land under 
water is similar to his ancient title to all the 
terra firma in his dominions. It is a fundamen- 
tal principle that all the land in the realm be- 
longed originally to the king, and that which 
had not been granted to the subject remained 
in him in absolute ownership. This is what is 
known as the jus privatum.” Hall Seashore, 
2nd ed., p. 6, note, 40 L. R. A. 593. “The tracts 
of unoccupied land were originally the property 
of the public. But by the time of or after the 
conquest this land was known as terra regis, 
and disposed of by the king as he chose. After 
Magna Charta the character of the land began 
to change again, until now the land is not the 
king’s, with power in him to dispose of it, but 
in‘the people, and under the control of parlia- 
ment:” Freeman Eng. Const., 2nd. p. 139; note 
40°L: R. A. 593. 

(18) Martin v. Waddell, 16 Pet. 408, 10 L. Ed. 
1012. 





his authority should not be contrary to, but 
as nearly as might be agreeable to the 
laws, statutes and government of the realm 
of England.” The letters patent further 
provided for “an appeal to the king in all 
cases from any judgment or sentence which 
might be given in the colony,” and author- 
ized the “duke, his heirs and assigns, to 
lead and transport out of any of the realms 
of the king to the country granted all such 
and so many of his subjects or strangers, 
not prohibited or under restraint, who 
would become the loving subjects of the 
xing, and live under his allegiance, and who 
should willingly accompany the duke, his 
heirs and assigns.”** Similar grants with 
uke autocratic provisions for government 
were made of great stretches of territory 
vy various sovereigns, and these territories 
were gradually settled, developed into col- 
onies obtaining although not without a 
olruggle, charters guaranteeing to them va- 
rious degrees of self government.*© Of the 
Ziait to the Wuke of York, Chief Justice 
Taney, writing in 1842, remarked: ‘The 
sight of the king to make this grant with 
all its prerogatives and powers of govern- 
ment, cannot at this day be questioned.” 
The case before the court was an action of 
eyectment in which the plaintiff claimed 
certain land under tide water in Raritan 
vay and river, and his contention was that 
the lands under tide water were not to be 
regarded as one of the royalties of the 
king, incident to the powers of government, 
and as such passing to the Duke of York as 
a public trust, but that they were to be re- 
garded as passing to him as private prop- 
erty, of the same character as the uplands. 
The Duke had conveyed the territory in 
which Raritan bay and river are situated 
to the proprietors of East Jersey, his grant 
expressly provided that they should be vest- 
ed not merely with the rights of property in 
the land conveyed, but also with all his 
rights and powers of government, In the 
year 1702, the proprietors had surrender- 
ed to Queen Anne, “the powers, authorities 


(14) 


Martin v. Waddell, 16 Pet. 408, 10 L. Ed. 
1012. 
(15) See Bancroft’s History of The United 


States, Vo. 1. 
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and privileges of. and concerning the gov- 
ernment of the province,” retaining their 
rights of private property ; and the defend- 
ant contended that the surrender of the 
powers, etc., of government included the 
surrender of the tide waters and the land 
under them, and that consequently these 
passed to the state of New Jersey, when 
upon the revolution it ceased to be subordi- 
nate to the sovereignty of Great Britain. 
The court through Chief Justice Taney, 
said: “The country mentioned in the let- 
ters patent, was held by the king in his 
public and regal character as the represen- 
tative of the nation and in trust for them. 
The dominion and property in the 
navigable waters and in the soil under 
them passed as a part of the prerogative 
rights annexed to the political powers con- 
ferred on the Duke. In his hands 
they were intended to be in trust for the 
common use of the new community about 
to be established . . . a public trust 
for the benefit of the whole community to 
be freely used by all, for navigation and 
fishery as well for shell fish as for floating 
fish,” and not “as private property to be 
parcelled out and sold by the Duke for his 
individual emolument.” “The surrender by 
the proprietors in 1702 restored to the 
crown all its ordinary and well-known pre- 
rogatives, including the great right of do- 
minion and ownership in the rivers, bays 
and arms of the sea and the soils under 
them. - ‘When the revolution took 
place, the people of each state became them- 
selves sovereign ; and in that character hold 
the absolute right to all their navigable 
waters and the soils under them for their 
own common use, subject only to the rights 
since surrendered by the constitution to the 
general government.’** Referring to this 


(16) Martin v. Waddell, 16 Pet. 367, 10 L. Ed. 
997. This seems to be the first case in which 
it was contended in the United States Supreme 
Court that the decisions of the state courts 
should control in cases’ involving riparian 
rights. To what extent the courts recognized 
this contention will appear from the following 
excerpt from the opinion: “This construction 
of the surrender” (of the Proprietors to Queen 
Anne) is evidently the same as that with which 
it received from all the parties interested, at 
the time it was executed. For it appears by 





opinion of Chief Justice Taney, and con- 
tending for the rule that in questions in- 
volving riparian rights, the federal courts 
follow the state courts, Justice Gray re- 
marked: “This court following, though not 
resting wholly upon the decision of the Su- 
preme Court of New Jersey, in Arnold v. 
Mundy, 6 N. J. L. 1, gave judgment for 
the defendants. 


To one not imbued with the doctrine of 
state sovereignty it does not seem neces- 
sary that the powers of government not 
previously granted by Great Britain to. the 
colonies should be regarded as vesting in 
each one of them separately upon the sev- 
erance of the bonds that united them to 
that country. If the people of each colony 
did not previous to the revolution hold the 
absolute right to all “their navigable waters 
and the soil under them,” why, one might 
ask, did the remnant not pass to the nation 
upon the conclusion of ‘peace, or at the 
exact psychological moment when the sov- 
ereignty of Grgat Britain ceased to extend 
over the colonies? The doctrine that the 
nation possesses only such powers as have 
been expressly granted by the states neces- 


the history of New Jersey, as gathered from 
the acts, documents and proceedings of the 
public authorities that the crown and the pro- 
vincial government established by its author- 
ity always afterwards in this territory exer- 
cised the same prerogative powers that the 
king was accustomed to exercise in his English 
dominions. And as concerns the particular 
dominion and property now in question the co- 
lonial government from time to time authoriz- 
ed the construction of bridges with abutments 
on the.soil covered by navigable waters, es- 
tablished posts, authorized the construction of 
wharves and as early as 1719 passed a law for 
the preservation of oyster fishery in its waters. 

.,-And the right now claimed was not seri- 
ously ,asserted before the case of Arnold v. 
Mundy....in 1818, and the supreme court of the 
state held that the claim was without founda- 
tion” (the claim that the tide waters had not 
been surrendered to Queen Anne). 

“The effect of this decision by the _ state 
court hag been a good deal discussed at the 
bar. It is insisted by the plaintiffs in error, 
that as the matter in its character, and the 
controversy concerns only fixed property with- 
in the limits of New Jersey, the decision of 
her tribunals ought to settle the construction 
of the charter; and that the courts of the 
United States are bound to follow it. It may, 
however, be doubted, whether this case falls 
within the rule in relation to the judgments of 
state courts when expounding their own con- 
stitutions and laws.” 
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sarily implies that there was a time when 
the states (considered as something else 
than a nation, if not as separate independent 
nations) possessed complete sovereign pow- 
er. Nevertheless, this doctrine has never 
been questioned, and it follows that title to 
the navigable waters within the territorial 
limits of the thirteen original states never 
vested in the United States. But, 

The Rule Applies as Well to the New 
States as to the Thirteen Original States. 
That the title to their navigable waters and 
the soil under them should have been re- 
garded as vested in the thirteen original 
states, rather than in the nation, is very 
natural, No resident of the colonies at the 
time of the revolution familiar with the re- 
lation of the colonial governments to the 
tide waters would have been likely to have 
entertained the notion that title to them 
could vest in the national government. Tide 
waters and navigable and other waters had 
been the subject of colonial legislation for 
more than a century prior to the revolu- 
tion,’” and the riparian owner continuing 
in the enjoyment of his accustomed rights, 
would not notice the shifting of sovereign- 
ty, or think of applying to congress rather 
than his state legislature for an enlarge- 
ment of these rights. But the settler who 
moved west after the revolution found him- 
self very differently situated. His first step 
in the making of a home brought him into 
Girect and close relationship with the fed- 
eral government, for to it he made his ap- 
plication for the land he was about to till, 
whether locating beside a river or not,?® 


(17) In Massachusetts by virtue of an 


ancient colonial statute commonly called the 
Ordinance of 1641, but really passed in 1647, 
and remaining in force to this day, the title of 
the owner of land bounded by tide water ex- 
tends from high water mark over the shore or 
flats to low water mark, if not beyond one 
hundred rods. So a statute of Rhode Island 
passed in 1707, gave the owner of upland the 
right to wharf out into navigable water. 
Shively v. Bowlby, 152 U. S. 1, 38 L. Ed. 338. See 
also: Head v. Amoskeag Mfg. Co., 113 U. S. 9, 
28 L. Ed. 889. Rundle v. The Delaware & 
Raritan Canal Co., 14 How. 81, 14 L. Ed. 335. 


(18) Virginia ceded the northwest territory 
to congress in 1784. Georgia ceded what now 
forms the greater part of Alabama and Mis- 
sissippi, in 1802, and in 1789 N. Carolina also 
ceded certain lands to congress. These terri- 
tories were ceded for the purpose of raising a 


.in Pollard v. Kibbe, 14 Peters, 353. 





for that governnient was the guardian of 
the certain lands to congress. These ter- 
ritories were great western domain from 
the earliest years of the republic. No case 
involving riparian rights seems to have 
been presented from a territory to the Su- 
preme Court of the United States, hence 
the query whether the decisions in such 
cases would be binding upon the courts of 
a state subsequently formed out of such 
territory, cannot be answered. Of course, 
it is not to be supposed that a state court 
would disregard the decisions of the federal 
supreme court, or even the decisions of a 
territorial court, if called to its attention, 
but they might be overlooked; and hence 
the United States Supreme Court might be 
placed in the anomalous position of having 
to determine whether it would follow its 
own decisions during the territorial period, 
or the later decisions of the state court. 
There are many other obvious difficulties in 
applying the rule to the new states, that 
cannot arise in connection with the original 
thirteen. 


The Foundation for its Application to the 
New States, was laid in a case in which the 
United States Supreme Court disregarded 
five of its former decisions and by implica- 
tion, overruled them.?® The case involved 
the question of title to certain lands in the 
city of Mobile which had originally been 
below high water mark, but had been re- 
claimed and improved. Alabama had been 
admitted into the Union in 1819. In 1824 
and in 1836, congress had by legislation 
assumed that the title to the tide lands as 
well as that of the uplands within the ter- 
ritory ceded by France was in the United 
States. The Act of 1836 was a private act 
for the relief of the heirs of William Pol- 
lard. It directly confirmed the title of Pol- 


fund to defray the debt incurred during the 
revolutionary war. Polk’s Lessee v. Wendal, 
9 Cranch 87, 3 L. Ed. 665; Pollard v. Hagan, 
3 How. 212, 11 L. Ed. 565; Shively v. Bowlby, 152 
U. S. 1, 38 L. Ed. 338. 

(19) Pollard v. Hagen, 3 How. 212, 11 L. Ed. 
565, in which the court ignored its decisions 
The City of 
Mobile v. Eslava, 16 Pet. 234; The City of Mo- 
bile v. Hallet, 16 Pet. 261; The City of Mobile 
v. Emanuel, 1 How. 95; Pollard v. Files, 2 How. 
591. 
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lard, and patent pursuant to this act was 
issued by the United States to his heirs, 
conveying the land in question to them. In 
one of its previous decisions, the Supreme 
Court of the United States had passed up- 
on the validity of this patent and had sus- 
tained it,?° reversing the judgment of the 
Supreme Court of Alabama. But overrul- 
ing this and other decisions the court in 
Pollard vy. Hagen," held that Alabama 
must be regarded as entering the Union up- 
on an equal footing with the original states ; 
that the clause in the act of admission pro- 
viding- “that all navigable waters within 
the said state shall forever remain public 
highways free to the citizens of said state 
and of the United States, without any tax, 
duty, impost or toll therefor,” conveyed no 
more power over the navigable waters of 
Alabama to the government of the United 
States, than it possesses over the navigable 
waters of other states under the provisions 
of the constitution, and left as much right 
in the state of Alabama over them as the 
original states possess over navigable wa- 
ters; that the shores of navigable waters, 
and the soils under them were not granted 
by the constitution of the United States, 
but were reserved to the states respectively, 
and the new states have the same rights, 
sovereignty and jurisdiction over this sub- 
ject as the original states; and the right 
of the United States to the public lands, and 
the power of congress to make all needful 
rules and regulations for the sale and dis- 
position thereof, conferred no power to 
grant land in Alabama which was below 
usual high water mark at the time Alabama 
was admitted into the Union. In arriving 
at these conclusions, the court did not pro- 
fess to be influenced by the decisions of 
the Alabama Supreme Court. There is 
no suggestion that these decisions would 
in any case have been regarded as binding. 
On the contrary, it is manifest both from 
the majority opinion, and from the dissent- 
ing opinion of Catron, J.,?* that the doc- 


Pollard v. Files, 2 How. 591. 

(21) 3 How. 212, 11 L. Ed. 565. 

(22) In the course of his dissenting opinion, 
Catron, J., remarked: “An assumption that mud 
flats and swamps once flowed, but long since 


(20) 





trines announced were the deliberate and 
independent conclusion of the Supreme 
Court of the United States. It would ap- 
pear, however, that the Alabama court had 
been the first promulgator of these views, 
for Mr. Justice Catron remarked in his 
dissenting opinion, that “between 1840 and 
1844, a doctrine had sprung up in the courts 
of Alabama (previously unheard of in any 
court of justice in this country so far as 
I know), assuming that all lands tempo- 
rarily flowed by tide water were part of 
the eminent domain and a sovereign right 
in the old states, and that the new ones 
when admitted into the Union, coming in 
with equal sovereign rights, took the land 
thus flowed by implication as an incident 
of sovereignty, and thereby defeated the 
title of the United States, acquired either 
by the treaty of 1803, or by the compacts 
with Virginia or Georgia.” In Alabama, 
it seems the doctrine had been asserted first 
in political circles, and it was not confined 
to submerged lands. The political leaders 


reclaimed, had passed to the new state, on the 
theory of sovereign rights, did at the first 
strike my mind as a startling novelty, nor 
have I been enabled to relieve myself of the 
impression, owing to the fact, in some degree, 
it is admitted that for thirty years neither 
congress nor any state legislature, has called 
in question the power of the United States ‘to 
grant the flowed lands, more than others, the 
origin of title and its continuance as to either 
class being deemed the same. A right so ob-' 
scure and which has lain dormant and even 
unsuspected for so many years, and the asser- 
tion of which will strip so much city proper- 
ty, and so many estates of all title, should as 
I. think be concluded by long acquiescence, and 
especially in courts of justice. 

Again the question before us is made to turn 
by a majority of my brethren, exclusively on 
political jurisdiction; the right of property is 
a mere incident. In such a case where there 
is doubt, and a conflict suggested, the political 
departments, state and federal, should settle 
the matter by legislation; by this means pri- 
vate owners could be provided for and con- 
fusion avoided; but no state complains nor has 
any one ever complained of the infraction of 
her political and sovereign rights by the United 
States or by their agents. The charge of the 
state court to the jury was that the act of 
congress of 1836 and the patent founded on it, 
and also, of course, the act of 1824, were void 
if the lands granted by them were flowed at 
high tide when Alabama was admitted; and it 
was immaterial whether the mud-flat had been 
filled up and the water excluded by the labor 
of man or by natural alluvion. And this charge 
is declared to have been proper by a majority | 
of this court.” 3 How. 233, 11 L. Ed. 575. 
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of that state argued that as the new states 
were admitted on an equal footing with 
the original thirteen, and as the latter were 
vested with title to all the lands within their 
borders, therefore title to the uplands as 
well as to the submerged lands immediate- 
ly vested in the new states upon their ad- 
mission into the Union; but the doctrine 
to this extent was not asserted or at least 
not recognized in the courts.** 

In the case of Shively v. Bowlby, su- 
pra, Mr. Justice Gray, approving the rule 
‘ under consideration (and in a lengthy ar- 
gument pointing out that it should apply 
to the new states as well as to the old, re- 
lied largely upon the argument in Pollard 
v. Hagen, and quoted from the opinion in 
that case as follows: “We think a proper 
examination of this subject will show that 
the United States never held any municipal 
sovereignty, jurisdiction or right of soil in 
or to the territory of which Alabama or any 
of the new states were formed; except for 
temporary purposes and to execute the 
trusts created by the acts of the Virginia 
and Georgia legislatures, and the deeds of 
session executed by them to the United 
States, and the trust created by the treaty 
of the French Republic on the 3oth of April, 
1803, ceding Louisiana. 

“When the United States accepted the 
cession of the territory, they took upon 
themselves the trust to hold the municipal 
eminent domain, for the new states, and 
to invest them with it to the same extent 
in all respects that it was held by the states 
ceding the territory.” In many other cases 
applying the rule to the new states, Pollard 
v. Hagen, has been cited and approved.** 

It thus appears that the doctrine of state 
sovereignty, a doctrine, which at the time 
of its assertion in Pollard v. Hagen, was 
closely allied with the doctrine of nullifica- 
tion is the ground work upon which rests 
the rule that in determining riparian rights 
the federal supreme court is guided by the 


(23) Dissenting opinion of Justice (Catron, 
Pollard v. Hagen, 3 How. 232, 11 L. Ed. 574. 


(24) Hardin v. Jordan, 140 U. S. 371, 35 L. 
Ed. 428; Barney v. Keokuk, 94 U. S. 324, 24 L. 
Ed. 228; Packer v. Bird, 137 U. S. 819, 34 L. 
Ed. 821; Lowndes v. Huntington, 153 U. S.»30, 
38 L. Ed. 623. 





decisions of the court of the state from 


which the case in hand comes.”® 
W. A. Coutts. 
Sault’ Ste. Marie, Mich. 


(25) The bitterness of the feeling in the 
southern states at the time when Pollard v. 
Hagen was decided is strikingly portrayed in 
a letter written by Samuel Hoar to the Sec- 


retary of the Commonwealth of Massachusetts. 








MORTGAGE—AFTER ACQUIRED 
PROPERTY. 





VARY v. SMITH. 





Supreme Court of Alabama, June 17, 1909. 





A mortgage reciting that the mortgagor 
bargains, sells, and conveys the title he may 
have, and containing no express covenant of 
warranty, conveys only the title the mortgagor 
has at the time, and does not pass an after-ac- 
quired title, notwithstanding Code 1907, § 3421, 
providing that in conveyances in fee the words 
“grant,” “bargain,” “sell,” or either of them, 
must be construed an express covenant. 


ANDERSON, J.: The bill seeks to fore- 
close a certain mortgage given by R. D. Smith 
to the Birmingham National Bank in the year 
1893. There is no pretense in the pleading 
or proof that Smith owned the property, now 
sought to be subjected to said mortgage, at 
the time of the execution of same, but acquir- 
ed the same about eight years subsequent to 
the execution of the said mortgage. If the 
mortgage is a warranty, it would be fed by 
the subsequently acquired title. Tillotson v. 
Kennedy, 5 Ala. 407, 39 Am. Dec. 330; Chap- 
man v. Abrahams, 61 Ala. 108; Chambers v. 
Ringstaff, 69 Ala. 140; Parker v. Marps, 82 
Ala. 548, 3 South. 5; Hargrave v. Melbourne, 
86 Ala. 270, 5 South. 285; Prewitt v. Ashford, 
90 Ala, 294, 7 South. 831; Olds v. Marshall, 93 
Ala, 138, 8 South. 284. On the other hand, if 


it was a mere quitclaim, and was intended to 


convey only the right, title, or interest then 
held or owned by the mortgagor, it did not 
operate to include a subsequently acquired ti- 
tle. 

It is not contended that the mortgage is a 
warranty under the common law, but that, be- 
cause of the use of the words “grant,” “bar- 
gain,’ or “sell,” it was converted into a war- 
ranty under and by virtue of section 3421, Code 
1907. Said section provides that, “In all con- 
veyances of estates in fee, the words ‘grant,” 
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‘bargain,’ ‘sell,’ or either of them, must be con- 
strued, unless it otherwise clearly appears 
from the conveyance, an express covenant,” 
ete. The mortgage in question contains the 
words “bargain” and “sell”; but does it other- 
wise clearly appear from the terms of the in- 
strument that no covenant of warranty was 
intended? The mortgage says: *I also 
bargain, sell, and convey to the Birmingham 
National Bank, for the purpose aforesaid, all 
right, title, and interest that I may have in 
and to the mineral land described in the deed 
above set forth.” “The right, title, or inter- 
est that I may have” (now have) and not “that 
I may acquire.” The right title, or interest 
conveyed is confined to what the mortgagor 
then had, and not some future or subsequently 
acquired interest. The words “may have” 
evidently refer to a potential, and not a future, 
right, title, or interest. The mortgage being 
without express covenants of warranty, not- 
withstanding it contained the words “grant,” 
“bargain,” or “sell,” cannot become a wWarran- 
ty under the statute, as it clearly appears 
from the instrument that it only conveyed 
such right, title, or interest that the mortgagor 
had in and to the mineral land at the time. 
Derrick v. Brown, 66 Ala, 162; Reynolds v. 
Shaver, 59 Ark. 299, 27 S. W. 78, 43 Am. St. 
Rep. 36; Wightman v. Spofford, 56 Iowa, 145, 
8 N. W. 680; Cummins v. Dearborn, 56 Vt. 441; 
Frink v. Darst, 14 Ill. 304, 58 Am. Dec. 575. 


It is true, in the Derrick Case, supra, the 
word “quitclaim,” as well as the “right, title, 
or interest,” was used; but the court empha- 
sized the fact that the use of these last words 
indicated an intent to only quitclaim, not- 
withstanding the statutory words of warranty 
may have been used. In the case of Reynolds 
v. Shaver, supra, the operative words of the 
conveyance were that the grantor bargained 
and sold all right, title, claim and interest. 
The word “quitclaim” was not used, and the 
deed also contained a clause in warranty as 
follows: “And do, * * * for ourselves 
and our heirs and assigns, warrant and de- 
fend the same.” It was held that the use of 
the words, “right, title, claim, and interest,” 
notwithstanding the use of the words “bargain 
and sell,” had the legal effect of converting 
the instrument into a mere quitclaim, and, fur- 
ther, that the legal import of the warranty 
was to warrant and defend only such right, 
title, claim, and interest as the grantors had 
in the land at the date of the conveyance. In 
the case of Jones v. Reese, 65 Ala. 134, the 
statutory ‘words were used, but’ nothing else 
appeared to limit or qualify what was being 
conveyed. . And in the case of Chapman v. 
Abrahams, 61 Ala. 108, there not only was no 





qualification, but the conveyance, in addition 
to the statutory words “bargain, sell,” etc., 
contained an express covenant of warranty. 

As a general rule a mortgagor is estopped 
from denying his mortgagee’s title; but when 
there is no warranty in the mortgage it does 
not preclude the mortgagor from setting up 
a subsequently acquired title. Jones v. Wil- 
son, 57 Ala. 122. The question upon which 
the case now turns was not discussed or con- 
sidered upon the former appeal, as the opinion 
says: “The only question insisted on in ar- 
gument by counsel for appellant is that raised 
by the ground of demurrer which challenges 
the sufficiency of the description, in the bill, 
of the land as to which the mortgage is sought 
to be foreclosed.” 

We are of the opinion that the bill of com- 
plaint was properly dismissed, and the decree 
of the: chancery court is affirmed. 


Note—Feeding Mortgage by Subsequent. Ac- 
quisition of Property Where ‘Bargain’ and 
“Sell” are Used in Granting Clause.—The state- 
ment of facts in the principal case seems to illus- 
trate a very harsh application of a legal principle. 
Thus: “There is no pretense in the pleadings or 
proof that Smith owned the property now sought 
to be subjected to said mortgage, at the time of 
the execution of the same, but acquired same 
about eight years afterwards.” A lender of money 
is far less presumed to lend upon a doubtful 
title, than is a purchaser, for the latter may get 
a consideration for taking chances, while the 
only way such consideration might enure to a 
mortgagee would be by misrepresenting the ac- 
tual transaction or by the exaction of usury un- 
der some device or other. 

But the reasoning in the principal case appears 
to us to be faulty. Thus the statute gives to the 
words “bargain” and “sell” the sense of an 
express covenant, “unless it otherwise clearly ap- 
pears from the conveyance,” and the opinion says 
that it clearly appears that the words “may have” 
refer to a potential or possible present interest. It 
seems to us the words are at least ambiguous, 
and the ambiguity not being explained, the con- 
clusion should have been against the’ mortgagor. 
lf there had been express covenants of warranty 
any other conclusion would, according+to Ross 
v. Harney, 139 Ill. App. 513, “be to sanction a 
fraudulent result.” But it is hard to see where 
there is much difference in the result, so far as 
fraud is concerned, whether there be express 
covenants or not. This ought not to be put on 
too technical a basis. The theory upon which 
after acquired title enures to the benefit of gran- 
tee or mortgagee is that of estoppel, and as es- 
toppel is a principle of equity it cares rather for 
the justice of the matter than to rest on purely 
technical verbiage. See Newell v. Banking Co. 
(Ky.), 118 S. W. 267. It is true that a general 
warranty may be so restricted as not to apply 
toa subsequently acquired title, but this is true 
where it distinctly appears that one is selling 
his “right, title, claim and interest” to land and 
not the land itself (Reynolds v. Shaver, supra), 
and that case is far from being an authority for 
the principal case, for there was an express cove- 
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nant of warranty in that case, and it was upheld 
to the limit of its application. It was also said 
in the Newell case supra, that such a covenant 
of warranty could not enlarge the granting clause, 
as, for example, where one conveyed an one- 
eighth interest in an estate which he conveyed, 
his inheritance of an additional part would not 
increase that interest in his vendee. The case 
of Wrightman v. Spoffo.d, which the principal 
case also cites, is upon the same theory as the 
Reynolds case. Thus the opinion says: “It is 
urged that the deed executed by Cassaday, as it 
contains the words ‘bargain’ and ‘sell,’ is not a 
mere quitclaim. See Sibley v. Bullis, 40 Iowa, 
429. But we think the use of these words 
does not authorize the conclusion that the deed 
in question is not a quitclaim. The deed con- 
veys not the property, but quitclaims the gran- 
tor’s right, title, interest and estate therein. “This 
makes it a mere quitclaim deed.” It is not said 
the deed in the principal case does not attempt 
to mortgage the land. In the Cummins case it 
cites the facts show a form in which the printed 
words “forever, a certain piece of land, lying,” 
etc., were stricken out and the words “all my 
right, title and interest in and unto” were written 
in lieu thereof, and the habendum as to “prem- 
ises” was construed to refer to title and inter- 
est, making the instrument a quitclaim deed. The 
court’s own statement about the Derrick case 
shows also a mere confinement of words of war- 
ranty to “interest” or “claim,” as distinguished 
from the land itself. This theory of enurement 
is said to have its application to one in posses- 
sion of property where he has merely a parol 
contract, even though the mortgage contains no 
covenant of warranty. Clark v. Daniels, 77 
Mich, 26, 43 N. W. 854. See also Judd vy. Seekins, 
62 N. Y. 266. The Pennsylvania Supreme Court 
has stated the rule and an exception thereto in 
the fact of a sale of the premises under the 
mortgage and afterwards a purchase by the 
mortgagor from the buyer at such sale, as fol- 
lows: “The court below seemed to think that, 
because there had been a reacquisition of the 
mortgaged premises by the defendant, the lien 
of the discharged mortgage had been thereby 
revived. This was a mistake; a result such as 
that could only arise by way of estoppel. When 
a vendor or mortgagor either sells or mortgages 
land which he does not own, and, afterwards 
obtains the title thereto, he will not be permit- 
ted to set up this after acquired title to defeat his 
previous grant or mortgage, for this would be to 
permit him to perpetrate a fraud on his grantee 
or creditor. But there is nothing of the kind in 
the case before us, for it is not pretended that 
Rauch mortgaged to Dech land to which he had 
no title, or that he was guilty of any species of 
fraud whereby Dech was deceived. The plain- 
tiff’s lien was lost by force of legal process, and 
it is not even intimated that Luckenbach’s title 
was not taken clear of that lien. In the meantime 
and before the date of the deed to defendant 
(mortgagor) he had received his discharge in 
bankruptcy; so that at that time he was not even 
the debtor of the plaintiff.” 

The court in the principal case appears to 
have refused to give the words bargain and sell 
any higher force and effect, than those of a 
quitclaim deed, and has not distinguished be- 
tween deeds which attempt to convey a mere 
claim to land and those which attempt to con- 
vey the land itself. C. 





CORRESPONDENCE. 


RIGHT TO TRIAL BY JURY IN INQUISI- 
TIONS TO DETERMINE INSANITY. 
Editor Central Law Journal: 

Permit me to take issue, in part at least, with 
the editorial which appears in your valued issue 
of Sept. 3, 1909, under the caption, “An Abom- 
inable Anachronism of Justice—Incarceration 
of Persons Alleged to be Insane Without the 
Intervention of a Jury.” Every precaution 
should, of course, be taken in a matter of so 
much gravity, that the individual may receive 
exact justice, but after all, the paramount con- 
sideration must be the safety of the community, 
and in this view of the matter it would seem to 
be more of a medical than a legal question. 

The decided position you take in insisting that 
a jury should determine whether a man’s mental 
condition is such as to necessitate depriving him 
of his liberty seems to be based on the hypo- 
thesis that medical men, insanity experts, are 
less honest, or more prone to bias and prejudic« 
than laymen. Is this true? Given two men 
of equal intelligence and similar character and 
temperament, one of whom through diligent and 
laborious study has become an acknowledged 
specialist in mental diseases, and the other, we 
will say, is a business man and has made no 
study of medical science. Does it seem prob- 
able that the honesty of the first will have been 
so perverted or his judgment so warped as to 
more than offset the value of those studies and 
of his experience in determining the sanity or 
insanity of an individual, and make him less 
capable than the layman of deciding whether 
the unfortunate person can be allowed his lib- 
erty with safety to the community? To my 
mind, this does not seem reasonable. 

Within the past two years two atrocious 
homicides have been committed by former in- 
mates of our Vermont institutions for the in- 
sane. In one case, as the writer remembers it, 
the person who committed the deed had been 
voluntarily released from the asylum, and in 
the other the patient had escaped, but was not 
regarded by the medical authorities of the in- 
stitution as a dangerous man and no very 
strenuous efforts were made for his recapture. 
We have some recent legislation in.our state 
by which any inmate of an insane institution 
may, at any time, have his right to be released 
tried by a jury. In the writer's humble opin- 
ion, this legislation is vicious and likely to in- 
crease the number of such occurrences as those 
above referred to. 

If Mr. Jerome has been moved to his recent 
activity in preventing the release of Harry K. 
Thaw solely or principally by malice, by cha- 
grin because he was not convicted of the crime 
with which he was charged, then your charac- 
terization of the District Attorney’s conduct is 
none too severe. However, it is a matter of 
record that in June, 1905, Thaw was a danger- 
ous man to be at large, and the presumption 
would be that the same is still true. If the 
District Attorney of New York County is actu- 
ated by a desire to protect society from one 
whom he regards as a dangerous madman, able 
to command the support of powerful friends, 
vast wealth and the ablest legal talent, then, 
it seems to me, he is entitled to the thanks of 
the public for his activity and vigilance, even 
though he may have stepped outside the strict 
line of his duties as a public prosecutor. I 
believe that from this viewpoint, Mr. Jerome, 
as a citizen, and as a lawyer and “amicus 
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curiae,” is warranted in doing all that he has 


done. 
JOHN S. BUTTLES. 
Rutland, Vermont. 


[We thank our correspondent for his inter- 
esting letter. Although the Central Law Jour- 
nal often expresses decided views on many ques- 
tions, it never undertakes a propaganda in favor 
of the views of its editor and is quite willing to 
publish the opposing views of those who differ 
from us. Such expressions also show that we are 
dealing with live questions and are touching 
vital issues. 

Our correspondent raises the question whether 
medical men are “more prone to bias and 
prejudice than laymen?” He thinks they are 
not, and, in fact, are better judges of the facts 
in insanity cases than others, and then rushes, 
logically, from his premise to the conclusions 
that trials by ordinary juries in such cases are 
“vicious.” Our correspondent’s position dra- 
matically opposes our views in the editorial to 
which he refers. 

We respectfully contend, in reply, that sci- 
entific men of any profession are indeed “prone 
to bias and prejudice.” Our experience with 
expert witnesses has conclusively determined 
that fact to our mind. On the question of 
insanity, for instance, there is hardly an in- 
quiry of this character where the most promi- 
nent alienists do not differ most widely in 
their opinions. This is due largely to the fact 
that the knowledge of mental disorders has 
not yet been reduced to an exact science. In 
fact, while very much has been learned which 
makes the testimony of such experts valuable, 
this science is still largely speculative, and 
speculative sciences are the natural breeding 
ground for prejudice and partisanship. What 
cannot be accurately proven or disproven is 
always the more ,tenaciously contended for. 
We apprehend, therefore, that it is not the 
wisest public policy which puts the priceless 
heritage of personal liberty at the mercy of 
such speculative prejudices. 

The jury trials 11 insanity inquiries demand- 
ed by so many statutes were due to disclosures 
in England at the time Charles Reade wrote 
his Hard Cash, when the practice of consigning 
rich relations to insane asylums with the 
cooperation of medical advisers was the crying 
injustice of English jurisprudence. 
not willing to return to the old system, and 
until convinced that some other practice is 
absolutely necessary we shall still stand vigor- 
ously for jury trial before the state shall be 
permitted to absolutely, forcibly and indefinite- 
ly separate a man from his family and his 
property and confine him to an asylum on the 
ground of insanity. 

We are, of course, quite willing to accept 
any proper regulation of procedure for the 
commitment of insane people which looks to the 
convenience of the person alleged to be insane 
and the feelings of the family of such an un- 
fortunate. That is, we see no objection, but 
much good, in city ordinances which permit 
a family to remove a patient to an asylum by 
and with the consent of a public board of ex- 
amining physicians, provided, always, that a 
Tight of appeal to a jury is given the patient 
or his friends in case of fraud or injustice. 

But when this issue is presented between 
the state on one hand and the family and 
friends of the patient on the other, that is when 
third persons seek to compel the indefinite con- 
finement of any person in an insane asylum 
against the consent of the person alleged to 


We are,» 





be insane and his family, the intervention of 
a jury is absolutely necessary. This conclu- 
sion, to our mind, seems warranted, first, by 
the simple fact that the state does not require 
the confinement of all persons having any 
recognized mental disorder, but only such dis- 
orders as make the patient dangerous either 
to himself or to the public; second, because 
the views of alienists are conflicting and based 
on observation of commonplace material ac- 
tivities easily understood by the ordinary jury; 
third, because the symptoms of certain forms 
of insanity as expressed by experts are also 
present in many normal persons, and in such 
cases a jury would have a right to inquire 
into the question whether the subject of in- 
sanity ever committed any unreasonable or 
otherwise unaccountable act which threatened 
injury to himself or others. Surely a man 
should not be railroaded to prison and to in- 
definite confinement worse than death on the 
mere theory of a group of scientists whose 
sense of justice has been dwarfed by abnormal 
and intense mental activity in quest of knowl- 
edge along particular lines. 

Of course, we do not mean to discount alto- 
gether the testimony of expert witnesses. In 
fact, a jury will largely be guided by the ad- 
vice of competent alienists, but the ordinary 
jury is a most highly competent instrument to 
detect fraud or insincerity in a witness, and 
in those happily rare cases where, through 
other than proper considerations, experts gave 
insincere or prejudiced testimony, the jury is 
at liberty to discard it and to declare the 
subject of the inquiry to be of sound mind. 

We share our correspondent’s concern for 
the public safety and are much interested in the 
eases he cites; We sincerely wish that the 
diagnosis of dangerous mental disorders had 
become an exact science, so that experts could 
uniformly agree that a certain case was or 
was not a mental disorder of a character that 
necessarily rendered the patient dangerous to 
society, the symptoms of which disorder were 
either physical or, if mental, of a uniformly 
unusual character so as to be clearly detected. 
In such cases the danger of false imprisonment 
would be reduced to a minimum. But until 
science can detect dangerous mental disorders 
with the same exactitude as it can now detect 
smallpox or consumption, the law must neces- 
sarily withhold its sanction from the mere 
fiat of a group of speculators, before it shall be 
willing to deprive a man of his personal liberty 
on the ground of insanity. 

It seems to us that the state is sufficiently 
protected where such trials are by jury prop- 
erly advised by the testimony of competent ex- 
perts. Aud, further, it is certainly true that 
the humble citizen sitting at his own fireside 
will feel himself more secure in the enjoyment 
of his personal liberty if it is thus hedged about 
by that time-honored bulwark for which his 
fathers contended, and not made the plaything 
of expert speculation. 

A. H. R.] 








HUMOR OF THE LAW. 


Judge—You are a freeholder? 
Talesman—Yes, sir; I am. 

“Married or single?” 

“Married three years last June.” 

“Have you formed or expressed any opinion? 
“Not for three vears, your honor.” 
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1. Accident Insurance—Change of Business. 
—Accident policy requiring notice of change in 
business held to mean the substitution of one 
business for another as the usual business of in- 
sured, and not to refer to a casual resort to 
other activities.—Taylor v. Illinois Commercial 
Men’s Ass’n of Chicago, Ill., Neb., 122 N. W. 41. 

2. Waiver of Proofs of Loss.—Retaining 
proofs of loss after correction without a denial 





of liability on other greunds waives defects 
therein.—Thomas Orr Trucking & Forwarding 


Co. v. Metropolitan Surety Co., N. J., 73 Atl. 541. 

3. Action—Promise to Third Person.—An ac- 
tion at law held not maintainable in a federal 
court on-a promise to a third person, not alleged 
to have been made for the benefit of plaintiff.— 
Manufacturers’ Commercial Co. v. Klots Throw- 
ing Co., U. S. C. C. of App., Second Circuit, 170 
Fed. 311. 

4. Adverse Possession— Cutting Timber.— 
Where defendants in ejectment claimed by ad- 
verse possession, evidence that they occasionally 
cut timber or ties on the land was insufficient 
to establish the defense.—Boyer vy. Lengel, Pa., 
73 Atl. 328. 

5. Prescription.—Where a lot has been per- 
mitted to remain in the uninterrupted posses- 
sion of another under a@ deed translative of title 
for over 10 years, a claim to the lot is barred by 
prescription.—Tabernacle Baptist Church  v. 
Green, La., 50 So. 1. 

6. Presumption of Deed.—Where one has 
had possession of property in such a way and for 
such a time as to make it adverse, a deed is 
presumed.—Cadwalader v. Price, Md., 73 Atl. 273. 

7. <AYrrest—Sunday Law Violation—A sum- 














observance law, is not authorized—yYerkes v. 
Smith, Mich., 122 N. W. 223. 

8. Assignment—Unliquidated Claim for Dam- 
ages.—An assignment of an unliquidated claim 
for damages for assault and false imprisonment 
prior to entry of judgment is contrary to public 
policy.—Tyler v. Superior Court, R. IL., 73 Atl. 467. 

9. Attorney—Disbarment.—To constitute cause 
for disbarment of an attorney, it is not necessary 
that he should be guilty of intentional wrong- 
doing.—In re Hobbs, N. H., 73 Atl. 303. 

10. Automobiles—Ordinary Care.—Whether a 
signal by horn warning of the approach of an 
automobile in a city street is essential to the 
exercise of ordinary care, must be determined 
from the circumstances of each case.—Delfs v. 
Dunshee, Iowa, 122 N. W. 236. 

11. Bailment—Bailee for Hire.—A bailee for 
hire held not liable for accidental injury to the 
property not caused by his negligence.—Darby 
Candy Co. of Baltimore City v. Hoffberger, Md., 
73 Atl. 565. 

12. Bankruptcy — Amending Schedule. — The 
failure of a bankrupt through oversight to make 
a claim to a homestead exemption in his sched- 
ule does not deprive him of the exemption al- 
lowed to himself and his family by the laws 
of the state, where timely application is other- 
wise made to the court of bankruptcy therefor, 
and such application, although not such in 
form, may properly be treated as an amendment 
of the schedule.—In re Maxson, U. S. D. C., N. 
D. Iowa, 170 Fed. 356. 

13. Concealment of Assets.—Where a bank- 
ruptcy court found that the bankrupt had con- 
cealed assets and ordered him to pay over mon- 
ey, it would be presumed that the assets consist- 
ed of money and that the bankrupt was able to 
comply.—In re Baum, U. S. C. C. of App., Eighth 
Circuit, 169 Fed. 410. 

14. Composition.—Acceptance by a bank of 
20 per cent. of its claim against a bankrupt firm 
and its partners, pursuant to a composition of 
the individual liability of one of the partners, 
held not to preclude it from claiming the bal- 
ance against the assets of the firm and the indi- 
vidual assets of the other partner.—In re Coe, 














U.s. D. Cc.. S. D. N. Y., 169 Fed. 1002. 
15. Exemptions.—Where a bankrupt’s ex- 





emptions were set off out of a stock of goods in 
kind after inventory, and the entire stock was 


" sold with the bankrupt’s consent for 66 per cent. 


of the inventoried value, the bankrupt was only 
entitled to a pro rata share of the proceeds of 
the sale—In re Arnold, U. S. D. C., N. D. Ga., 
169 Fed. 1000. 

16. Insurance Policies.—Partly paid up life 
insurance policies held assets of the insured’s es- 
tate in bankruptcy for the benefit of creditors.— 
In re Whelpley, U. S. D. C., D. N. H., 169 Fed. 
1019. 

17. Jurisdiction.—The state courts have no 
jurisdiction of an action of replevin against a 
trustee in bankruptcy.—Concord Iron & Metal 
Co. v. Couch, N. H., 73 Atl. 301. 

18. Partnership.—Where a partnership is 
adjudged bankrupt on petition of a partner, a 
nonassenting partner, if solvent, may take upon 
himself the settlement of the business, reporting 
to the court the residuum of assets for distri- 
bution, but under general order 8 (32 C. C. A. 
xi. 89 Fed. vi.) he must schedule his individual 
assets and debts.—In re Junck & Balthazard, 
U. Ss. D. C.. E. D. Wis., 169 Fed. 481. 

19. Preference.—It is an essential element 














mary arrest, to prevent violation of the Sunday | of a voidable preference that the preferred cred- 
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itor had grounds to believe that a preference 
was intended.—In re Burlage Bros. U. S. D. C., 
N. D. Iowa, 169 Fed. 1006. 

20. Unliquidated Claim.—An _ unliquidated 
claim against a bankrupt may be liquidated by 
hearing before a referee, by a plenary suit, or by 
permitting a pending action to proceed to judg- 
ment.—In re Buchan’s Soap Corp., U. S. D. €., 
S. D. N. Y.. .169 Fed. 1017. 

21. Banks and Banking—National Bank Ex- 
ceeding Powers.—That a national bank had loan- 
ed to the owners of a dredge on a chattel mort- 
gage more than one-tenth of its capital stock, in 
violation of Rev. St. Secs. 5200, 5239, held no ob- 
jection to the enforcement of the bank’s rights 
under the morteave.—The Seattle, U. S. C. C. of 
App., Ninth Circuit. 170 Fed. 284. 


22. 








Ultra Vires.—Execution of a bond to se- 
cure county deposits by a national bank held 
not to increase the liability of the bank in vio- 
lation of Rev. St. Sec. 5202.—Board of Sup’rs of 
Gratiot County v. Munson, Mich., 122 N. W. 117. 

23. Benefit Societies—Waiver.—A benefit asso- 
ciation may waive its by-laws as to transfers 
of certificate, without any person having a right 
to complain thereof.—Noble v. Police Beneficiary 
Ass’n, Pa., 73 Atl. 336. 


24.——Waiver of Rules.—Where an aid society 
by constitution and by-laws prohibits its mem- 
hers from belonging to another society not ap- 
proved by the Catholic Church, it waives the pro- 
visions by accepting dues from a member know- 
ing of his membership in an unapproved society. 
—Dorff v. St. Adelbert’s Aid Society, Mich., 122 
N. W. 82. 

25 Rills and Notes—Defenses.—So lone as a 
drawer of a bank check remains undischarged, 
the defense that the check was obtained by false 
pretenses would be onen either to the drawer or 


to the bank in an action to recover thereon.— 
Times Square Automobile Co. v. Rutherford Nat. 
Bank, N. J., 73 Atl. 479. 

26.——Forgery.—In action on note, where de- 
fendant pleads forgery. he may show payee’s bad 
character and reputation as a forger.—McClure 
v. State Banking Co., Ga., 65 S. E. 33. 

27.——Illegality.— Where defendants in an ac- 


tion on a note set up no facts by a plea of con- 
fession and avoidance to show that the purpose 
for which the note was given was illegal, there 
is no issue of illegality in the case.—State Sav. 
Bank v. Albertson, Mont., 102 Pac. 692. 

28. Indorser.—Under Negotiablé Instru- 
ments Law, a person placing his signature on 
the back of a note before delivery held an in- 
dorser.—Bank of Montpelier v. Montpelier Lum- 
ber Co., Idaho, 102 Pac. 685. 

29. Intoxication—A note signed by the 
maker while intoxicated held voidable.—Benton 
v. Sikyta. Neb., 122 N. W. 61. 

30.——Option on Default.—A provision in a 
promissory note that it shall become due and pay- 
able at once on default in the payment of inter- 
est is not self-executory, but merely gives the 
holder an option to declare the note due, and 
unless such option is exercised a default in the 
payment of the interest does not affect the ne- 
gotiability of the note.—Gillette v. Hodge, U. S. 
c. Cc. of App., Eighth Circuit, 170 Fed. 313. 

31. Present Debt.—A written instrument for 
the payment of money, payment to be made by 
the executor or administrator, held to create a 
debt in praesenti—Junkins y. Sullivan, Md., 73 
Atl. 64. 

32. 














Presumption of Payment.—If a note is 





found among the maker's papers after his death, 
it will ordinarily be presumed to have been paid 
by him, and the production of a note by a party 
who is bound to pay it is prima facie evidence 
that it was paid by him.—Brady v. Brady, Md., 
73 Atl. 567. 

33. Boundaries—Center of Street.—By the 
common law, conveyance of land on a street or 
highway conveys title to the center of the street 
or highway, unless the grantor restricts his con- 
veyance, and, on vacation of the street or high- 
way, the fee of the land will revert to the own- 
er.—Brown v. Oregon Short Line R. Co., Utah, 
102 Pac. 740. 

34. Brokers—Commission.—A broker employ- 
ed to sell property at a given price for an agreed 
amount held entitled to a ratable proportion of 
the agreed commission on a sale made by the 
owner for a less sum.—Lawson y. Black Diamond 
Coal Mining Co., Wash., 102 Pac. 759. 

35. Carriers—Common Carrier.—A spur rail- 
way line built by a lumber company on its own 
land, forming a connection from a railroad to its 
mill, some miles distant, for the purpose of 
transporting its own products to the railroad 
for shipment, which had no rolling stock except 
an engine and logging cars, and which neither 
did, nor held itself out to do, carrying for the 
public, is not a common carrier.—E. E. Taenzer 
& Co. v. Chicago, R. I. & P. R. Co, U. S. C. C. 
of App., Sixth Circuit, 170 Fed. 240. 

36. Contract to Re-Ice.—Why a‘car was not 
re-iced by a carrier at points on the route, as it 
had contracted, may not be shown in 4n action 
for breach of the contract.—Pennsylvania R. Co. 
v. Orem Fruit & Produce Co. of Baltimore City, 
Md., 73 Atl. 571. 

37.——Contributory Negligence.—To attempt 
to board a street car going faster than a man 
could walk held contributory negligence.—Quinn 
v. Philadelphia Rapid Transit Co., Pa., 73 Atl. 
319. 

38. Degree of Care.—The law does not im- 
pose on carriers the duty of absolutely war- 
ranting the safety of passengers, and. for casu- 
alties against which human sagacity cannot pro- 
vide, nor the utmost prudence prevent, a carrier 
is not liable—Irwin y. Louisville & N. R. Co., 
Ala., 50 So. 62. 

39. Protection of Passengers.—The contract 
of carriage of female passengers implies that 
the carrier will protect them against obscenity, 
immodest conduct, or wanton approach.—Birm- 
ingham Ry., Light & Power Co. v. Parker, Ala., 
50 So. 55. 

40. Shipper’s Marks.—In the absence of 
more definite information, a carrier has the right 
to accept the shipper’s marks as to the contents 
of a package offered for transportation.—Har- 
rington v. Wabash R. Co., Minn., 122 N. W. 14. 

41. Chattel Mortgages—Future Advances.—A 
prior chattel mortgage covers optional future 
advances as against a second mortgage, if made 
by the original mortgagee without actual knowl- 
edge of the mortgage, other than by the rec- 
ord thereof.—The Seattle, U. S. C. C. of App., 
Ninth Circuit, 170 Fed. 284. 

42. Commerce—Plenary Power of Congress.— 
The power of Congress over interstate com- 
merce is plenary, and as incident thereto, when 
it regulates the number of consecutive hours 
an employee of a carrier so engaged may be re- 
quired to remain on duty, its act supersedes all 
state legislation on the subject.—State v. North- 
ern Pac. Ry. Co., Wash., 102 Pac. 876. 

43. Safety Appliances.—Stockyards 
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pany owning extensive stockyards and hauling 
by its own locomotives and servants’ cars from 
various railroads on its own tracks held en- 
gaged in interstate commerce within the mean- 
ing of the safety appliance law of Congress.— 
Union Stockyards Co. of Omaha v. United States, 
U. 8. C. C. of App., Eighth Circuit, 169 Fed. 404. 


44. Constitutional Law—City Ordinance.—Or- 
dinance regulating hawkers and peddlers with- 
in a city held unconstitutional, as denying to 
nonresidents the equal protection of the laws,— 
State v. Nolan, Minn., 122 N. W. Rep. 255. 


45. Comtracts—<Acceptance of Compliance.— 
The mere occupancy of a building and part pay- 
ment, without more, held not an acceptance of 
the work as done in compliance with the con- 
tract.—Walstrom vy. Oliver-Watts Const. Co., 
Ala., 50 So. 46. 


46. Dividing Fees With Layman.—Contract 
between layman and lawyer for division of 
fees received by the latter from persons brought 
to him by the former having causes of action 
against railroad companies held contrary to pub- 
lic policy.—Holland v. Sheehan, Minn., 122 N. 
. &. 

47. Illiteracy.—An illiterate person held not 
bound by an instrument he is induced to sign 
by misrepresentations as to its character or con- 
tents.—Grimsley v. Singletary, Ga., 65 S. E. 92. 

48. Party at Fault.—An owner, who is at 
fault in refusing to permit a building contractor 
to complete the work, is liable for the contract 
price.—Warren v. Shealy, S. C., 66 S. E. 1. 

49.———-Pleading.—A plea of never indebted 
and never promised as alleged is mani- 
festly bad when addressed to an instrument for 
the payment of money which is under seal.— 
Junkins v. Sullivan, Md., 73 Atl. 264. 

50. . Contribution—Joint Makers.—Where- one 
joint maker of a note is required to pay the 
whole amount due, he is entitled to recover con- 
tribution from the co-maker on the count for 
money paid.—Brady v. Brady, Md., 73 Atl. 567. 

51. Courts—Jurisdiction.—No presumption will 
be indulged as to the existence of facts con- 
ferring jurisdiction on federal courts.—Yean- 
dle v. Pennsylvania R. Co., U. S. C. C. of App., 
Third Circuit, 169 Fed. 938. 

62. Jurisdictional Amount.—An allegation 
that the value of the propérty is about $2,000 
is not sufficiently certain to fix the minimum 
amount of the court’s jurisdiction.—Succession 
of Lynch, La., 49 So. 1002. 

53. Corporations—Assumption of Debts.— 
Where anew corporation takes over the assets 
of an original corporation to carry on its busi- 
ness, without apparent change in the officers of 
the concern, it is liable for the debts of the 
former concern.—Parsons Mfg. Co. v. Hamilton 
Ice Mfg. Co., N. J., 73 Atl. 254. 

54. Implied Powers.—A corporation held 
without implied power to guaranty the con- 
tracts of another corporation.—Robert Gair Co. 
v. Columbia Rice Packing Co., La., 50 So. 8. 

55. Showing With Other Creditors.—A 
stockholder creditor who acted in good faith 
has a right to the payment o@ his claim concur- 
rently with other creditors.—S. M. Jones Co. v. 
Home Oil & Development Co., La., 49 So. 1009. 

56. Ultra Vires.—Speculative transactions 
by a corporation onganized to buy and sell grain 
and live stock held ultra vires and void.— 
Farmers’ Co.-op. Shipping Ass’n v. George A. 
Adams Grain Co., Neb., 122 N. W. 55. 

57. Customs and Usages—Traveling Salesmen. 


























—On the issue involving the right of a traveling 
Salesman to commissions on sales made in his 
territory by others, evidence of a general custom 
among wholesale dealers as to commissions in 
such cases held inadmissible.—Peyser v. West- 
ern Dry Goods Co., Wash., 102 Pac. 750. 


58. Covenants—Eviction.—The purchase of a 
paramount title to avoid an immediate suit upon 
it held equivalent to an eviction authorizing a 
suit for breach of warranty.—Joyner vy. Smith, 
Ga., 65 S. E. 68. 


59. Running With Land.—A covenant in a 
deed must, to run with the land, concern the 
land: and, where it extends to something not 
then in esse, the covenant must be to one, his 
heirs and assigns.—Maryland & P. R. Co. v. 
Silver, Md., 73 Atl. 297. 

60. Damages—Counterclaim.—In an action for 
the price of cattle feed, defendant could not 
counterclaim for damages caused by feeding it 
to the cattle after he had fully learned of its 
injurious effect, and that plaintiff advised de- 
fend&int to keep trying it did not justify de- 
fendant in continuing to use it.—Swift & Co. v. 
Redhead, Iowa, 122 N. W. 140. 

61. Future Pain and Suffering.—In a per- 
sonal injury action, compensation for probable 
future pain and suffering may be recovered.— 
Arkansas City v. Payne, Kan., 102 Pac. 781. 


62. Dedication—Evidence to Show.—A parol 
dedication accompanied by user may be shown 
by the acts of the owner, such as selling lots on 
opposite sides of a strip suitable for a street 
and acquiescing in its use by the public for a 
long period.—Morse v. Whitcomb, Or., 102 Pac. 
788. 

63. Intention.—Dedication is a matter of 
intention.—Brown v. Oregon Short Line R. Co., 
Utah, 102 Pac. 748. 

64. Deeds—False Representation.—Where de- 
fendant Knowingly took advantage of a false 
impression created by what he said, held he 
was thereby guilty of false representation for 
which deeds could be set aside.—Roberts v. 
Thompkins, N. J., 73 Atl. 505. 

65. Restrictions—A grantee of a lot will 
be enjoined from erecting a five-story building 
on the entire lot, where he is restricted from 
erecting a building exceeding nine feet in height 
on the rear end of the lot.—Wesley v. Sulzer, 
Pa., 73 Atl, 338. 

66. Descent and Distribution—Collateral Heirs. 
—Collateral heirs will not be put in possession 
of succession until validity of will alleged to 
be forged is determined.—Succession of Drys- 
dale, La., 50 So. 35. 

67. Easements—Presumption.—aA private ease- 
ment presupposes a dominant and a servient 
tenement.—Maryland & P. R. Co. vy. Silver, Md., 
73 Atl. 297. 

68. Warranty Deed.—To entitle a grantor, 
conveying a part of his land by warranty deed, 
to claim an easement therein, he must show 
that the servitude was apparent, continuous and 
necessary.—Covell v. Bright, Mich., 122 N. W. 
101. 


69. Ejectment—Weakness of Defendant’s Title- 
—An action to recover possession of land being 
analogous to ejectment, plaintiff cannot recover 
on the weakness of defendant’s title, even 
though the latter be a mere trespasser.—Coult- 
hard v. McIntosh, Iowa, 122 N. W. 233. 

70. Equity—Laches.—Prejudice will be pre- 
sumed from any unnecessary delay, in order to 
establish laches, if the interests of innocent 
third persons might be affected.—McNeil v. Mc- 
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Neil, U. S. C. C. of App., Ninth Circuit, 170 Fed. 
289. 

71. Estoppel—Common Grantor.—One of two 
grantees of a common grantor may assert as 
against the other a title different from or para- 
mount to that derived from the common grantor. 
—Philadelphia Brewing Co. v. McOwen, N. J., 73 
Atl. 518. 

72. Conduct.—To effect an estoppel by con- 
duct, the person sought to be estopped must have 
caused the other person to occupy a more dis- 
advantageous position than he would have other- 
wise occupied.—Atlantic Coast Line R. Co. v. 
Bryan, Va., 65 S. E. 30. 

73. Matter in Pais.—Rights in real estate 
may be obtained and irrevocably fixed and de- 
termined by matter in pais.—Rhoades v. Barnes, 
Wash., 102 Pac. 884. 

74. Evidence—Declarations of Owner in Pos~ 
session.—In an action on a note, declarations of 
the payee while in possession, tending to im- 
peach its validity, are admissible against a per- 
son not an innocent holder.—Benton v. Sikyta, 
Neb., 122 N. W. 61. 

75. Description in Deed.—It is competent 
by extrinsic evidence to apply the description 
in a deed to its subject-matter, where it con- 
tains sufficient descriptive terms to authorize 
its admission in evidence.—Glover v. Newsome, 
Ga., 65 S. E. 64. r 

76. Estoppel.—Admission by a bank cashier 
to defendant that defendant had paid a note 
held by the bank held admissible against it.— 
First Nat. Bank v. Alexander, Ala., 50 So. 45. 

vy oe To be Within Pleadings.—Plaintiff must 
recover upon the cause of action set forth in his 
pleading, and not upon some other.—Fischbach 
v. Garrison Milling & Elevator Co., Colo., 107 
Pac. 895. 

78. General Reputation.—Common or gen- 
eral reputation is admissible to show a fact in 
which the public have an interest or which di- 
rectly affects the mass of the people in a lo- 
cality.—Morse v. Whitcomb, Or., 102 Pac. 788. 

79. Subscribing Witnesses to Will.—Where 
subscribing witnesses to a bill of sale reside 
in another state, proof of their handwriting 
is prima facie evidence of the due execution of 
the instrument.—Worman v. Seybert, N. J., 73 
Atl. 529. 

80. Slander.—In an action for slander, a 
witness held competent to testify to the mean- 
ing of certain words charged to have been spok- 
en by defendant in the neighborhood in which 
they were spoken.—Brinsfield v. Howeth, Md., 
73 Atl. 289. 

81. Statement to Physician.—In an action 
for a personal injury, statements of plaintiff as 
to her inability to sleep, made to her physician 





























while treating her, are admissible.—Marshall y, - 


Saginaw Valley Traction Co., Mich., 122 N. W. 
131. 


82. Explosives—Duty of Shipper—It is the 
duty of a shipper of a commodity which is 
liable to cause an explosion or is otherwise 
dangerous as part of the cargo of a ship to 
fully disclose its dangerous character to the car- 
rier before shipment.—International Mercantile 
Marine Co. v. Fels., U. S. C. C. of App., Second 
Circuit, 170 Fed. 275. 


&. Fire Insuramce—Knowledge of Agent.—An 
insurance company is chargeable with the 
knowledge of its soliciting agent at the time he 
transmits to it an application’ for insurance.— 
Wilson v. Anchor Fire Ins. Co., Iowa, 122 N. 
W. 157 





84. Frauds, Statute of—Definite Term of Ser- 
vice.—A contract for a definite term of service 
longer than a year is within the statute of 
frauds, though it authorizes either party to ter- 
minate it within a year.—Wagniere vy. Dunnell, 
R. I, 73 Atl. 309. 

85. Part Performance.—An oral agreement 
to live in the family of another and perform 
services until the death of himself and his wife 
held taken out of the statute of frauds, where 
services were performed and accepted.—Heery 
v. Reed, Kan., 102 Pac. 846. 

86. Place of Contract.—Where the statute 
of frauds of another state is pleaded in Ne- 
braska to defeat a contract of the former state, 
the law of that state controls.—Fruit Dispatch 
Co. v. Gillinsky, Neb., 122 N. W. 45. 

87. Title to Realty.—Title to realty cannot 
be established by parol.—Tabernacle Baptist 
Church v. Green, La., 50 So. 1. 

88. Garnishment—Judgment Based on Tort.— 
A judgment, though based on a tort, is subject 
to garnishment.—Atlanta & W. P. R. Co. v. 
Farmers’ Exchange, Ga., 65 S. E. 165. 

89. Highways—Abutting Owner.—An abut- 
ting owner placing a hitching post in a public 
highway held liable to user of highway injured 
thereby.—Harrison v. New York Bay Cemetery, 
N. J., 73 Atl. 546. 

90. Husband and Wife—Antenuptial Contract. 
—A widow held not entitled to renounce an 
antenuptial contract and claim share of her 
husband’s estate under the intestate law.—In 
re Whitmer’s Estate, Pa., 73 Atl. 551. 

91.——Contract of Husband.—Community 
property held liable for contract of husband, 
though contracting as agent for undisclosed 
principal.—Lawler v. Armstrong, Wash., 102 Pac. 
775. 

92. Indians—lInheritance in Allotment—An 
Indian entitled under the terms of the Steener- 
son act (Act April 28, 1904, c. 1785, 33 Stat. 
539) to an allotment of land on the White 
Earth reservation in Minnesota, but who died 
before the necessary preliminary work could be 
done and applications received, held to have ac- 
quired no right to specific land which could 
pass to his heirs or personal representatives by 
a premature application and selection left with 
the agent.—Woodbury v. United States, U. §S. C. 
Cc. of App., Eighth Circuit, 170 Fed. 302. 

93. Judgment—Cancellation in Equity.—Equt- 
ty will cancel a judgment at law, when the 
complainant avers and proves that he had no 
notice of the suit and has a meritorious defense. 
—Fields v. Henderson, Ala., 60 So. 56. 

94. Res Judicata.—That a person not a 
party to a suit employs counsel to assist therein 
held not to make him a party, nor estop him 
from questioning the issues determined.—Cock- 
ins v. Bank of Alma, Neb., 122 N. W. 16. 

95. Service by Publication—A _ personal 
judgment cannot be entered upon a service by 
publication.—Hays v. Peavey, Wash., 102 Pac. 
889. 

96. Libel—Imputing Illegal Business Methods. 
—A published article imputing illegal business 
methods to plaintiff held libelous per se.— 
Sternberg Mfg. Co. v. Miller, Du Brul & Peters 
Mfg. Co., U. 8. C. C. of App., Eighth Circuit, 170 
Fed. 298. 

97. Libel and Slander—Privileged Communica- 
tion.—Communications made to a secret benevo- 
lent society pending an investigation or to 
bring about an investigation held privileged.— 
Graham v. State, Ga., 65 S. E. 167. 
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98. Licenses—Revocation.—A license which 
carries with it the possibility of an interest, may 
become nonrevocable and it passes with the 
transfer of the property.—City of Barre v. Mc- 
Farland, Vt., 73 Atl. 577. 


99. Life Estates—Dividends on Stock.—As 
between a life tenant, entitled to the income of 
corporate stock, and a remainderman, dividends 
declared out of a surplus accumulated after the 
owner’s death held to go to the life tenant.— 
Goodwin v. McGaughy, Minn., 122 N. W. 6. 


100. Life Insurance—Place of Contract.— 
Where parties to an insurance contract are in 
different jurisdictions, the place where the last 
act is done held the place of contract.—McElroy 
v. Metropolitan Life Ins. Co., Neb., 122 N. W. 
27. 

101. Mandamus—Abuse of Discretion.—The 
court may interfere where a city council mani- 
festly attempts, by abuse of its discretion to fix 
salary, to indirectly abolish an officer or remove 
an officer, which it has no power to do.—State 
ex rel. Thurmond v. City of Shrevepeort, La, 
50 So. 3. 


102. Master and Servant—Fellow Servant. 
—A servant, employed by defendants to give 
signals controliing the movement of a cable by 
which piles were lowered into a vessel, held not 
a fellow servant of one stowing the piles in the 





hold.——Westerlund v. Rothschild, Wash., 102 Pac. 
765. 
103. -Negligence in Direction.—Held, that 


it was negligent for an employer to call away 
an employee who was holding the foot of a lad- 
der, resulting in the ladder slipping and an em- 
ployee who was on it falling.—Sparta Oil Mill v. 
Russell, Ga., 65 S. E. 37. 

104. Notice of Rule.—The rule of a railroad 
company held not binding on a brakeman, and a 
violation thereof not to bar a recovery for an 
injury received, where he did not have notice of 
such rule.—Central of Georgia Ry. Co. v. Bell, 
Ga., 65 S. E. 155. 

195.- Overtasking Employee.—In an action 
for the death of a railroad flagman, claimed to 
have been caused by requiring him to work 
when he was unfit to do so on account of loss 
of sleep and rest, evidence held to show negli- 
gence on the part of defend: Crary v. 
Southern Ry. Co., S. C., 65 S. E. 3. 

106. Promise to Repair.—A promise to re- 
pair a defective machine generally suspends the 
servant’s assumption of risk during a reason- 
able time within which to make the repairs.— 
Elie v. C. Cowles & Co., Conn., 73 Atl. 258. 

167.——Reliance on Rules. A brakeman in 
charge of a train held entitled to rely on the 
warnings required by the rules of the company 
or adopted by custom.—Glines v. Oliver’ Iron 
Mining Co., Minn., 122 N. W. 161. 

108. Mechanics‘ Lien—Waiver.—Subcontrac- 
tor held not to waive right to lien by taking 
contractor’s note, unless it is so agreed.— 
Stringfellow v. Coons, Fla., 49 So. 1019. 

109. Mortgages—Deed as Security.—A deed 
absolute in form may be shown by parol to 
have been intended as security only.—Bashinski 
v. Swint, Ga., 65 S. E. 152. 

110. Municipal Corporations—-Fee in Street.— 
The owner of the fee in land, subject to an 
easement of a street, held authorized to main- 
tain ‘ejectment, where it is wrongfully seized 
by the state for the purpose of building an ad- 
dition to its penitentiary thereon—Weyler v. 
Gibson, Md., 73 Atl. 261. 

111. Injuries on Streets.—In 























.an action 





against a city for injuries sustained in driving 
into an open culvert, held, that the city could 
not escape responsibility by charging the work- 
men engaged in the work with the duty of 
guarding same.—Armstrong v. City of Auburn, 
Neb., 122 N. W. 43. 

112. Streets in Newly-Acquired Territory. 
—Where a territory is annexed to a city, the 
city has a reasonable time in which to render 
the streets therein reasonably safe for travel 
before it can be held liable for injuries from 
defects ‘@ © "lied of Richmond v. Mason, 
Va., 65 S. 

113. vig Sonans.—A publication of 





notice of summons, describing defendant as 
Bothwick, instead of Borthwick, held sufficient; 
the names being idem sonans.—Harrell v. Neef, 
Kan., 102 Pac. 838. 

_ 114. Negligence—Conjecture Cause.—One su- 
ing for a personal injury negligently inflicted 
. by another cannot recover on proof of facts 


which are equally consistent with the absence 
of negligence on the part of the defendant.— 
Heath v. Calkins, Mich., 122 N. W. 84 





115. Duty to Injured Party.—To maintain 
an action for injuries to person or property by 
reason of negligence, some obligation or duty 
towards plaintiffs left undischarged must be 
shown.—Kennedy v. Hawkins, Or., 102 Pac. 733. 

116. Trespasser.—A landowner need not 





keep his premises in a safe condition for the pro- 
tection of a trespasser, even though the tres- 
passer is an infant, his sole duty being to re- 
frain from willfully injuring him, and whether 
the danger is latent, or its extent and gravity, is 
i i yr. West Jersey & eS. R. Co., 





N. J., 73 Atl. 256. 

117. Parent and Child—Earnings of Minor.— 
A parent’s right to the services and earnings of 
his minor child is contingent on his providing 
support for tne child and retaining parental 
control over him.—Chaloux y. International Pa- 
per Co., N. H., 73 Atl. 301. 

118. Reeceivers—Compensation.—Receiver im- 
providently appointed and thereafter discharged 
cannot on dismissal of petition have his com- 
pensation paid from the property temporarily in 
i Stna Steel & Iron Co. v. Hamilton, 

vo. 





Ga., 65 S. E. 
119. Sales—Delivery.—Where a fruit dealer 
ordered a car of bananas, knowing that it had 


already been shipped under a bill of lading not 
disclosing any consignee, held that title was 
transferred, and the bananas delivered, as soon 


as dealer’s name as consignee was inserted in 
the bill of og a ae Dispatch Co. vy. Gil- 
ensky, Neb., 122 N. 45. 

120. Tenaney in TE by 
One Tenant.—One tenant in common may not 
alone proceed to repair or improve the common 
property, and have the benefit of the statutory 
mechanics’ lien therefor.—Cooper _ v. Brown, 
lowa, 122 N. W. 144. 

121. Wrial—Directing Verdict—Where_ the 
court directs a verdict for defendant without 
objection or exception by plaintiff, an assign- 
ment of error to the disallowance of testimony 
cannot be considered.—Guemple y. Philadeiphia 
Rapid Transit Co., Pa., 73 Atl. 330. 

122. Usury—Reserving Interest.—Reservation 
of interest in advance, so as to make the amount 
received more than 10 per cent on — prin- 
cipal, held usury.—Purvis v. Frink, F] 49 So. 
1023. 

123. Vendor and Purchaser—Concurrent Cove- 
nants.—Under a sale of real estate, the covenant 
to pay and the covenant to deliver a deed held 
coneurrent, and a forfeiture could not be de- 
clared without first tendering a deed and de- 
manding the payment.—Christy Vv. Baiocchi, 
Wash., 102 Pac. 752. 

124.—_Joinder and Wife.—A vendee in a land 
contract, not signed by the vendor’s wife, for 
the sale of a homestead, may not maintain an 
action at law for damages against the vendor 
for failure to carry out his contract.—Lawrence 
v. Vinkemulder, Mich., 122 N. W. 88. 

125 Wills—Intention of Testator.—Though 
title ‘to real estate is governed solely by the 
law of the place where the property is situated, 
yet, where the inquiry is directed to the ascer- 
tainment of the intention of the testator from 
the language of his will, the lex domicilli con- 
trols —Ball v. Phelan, Miss., 49 So. 956. 














